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Court of Appeals of the District of Columbia 


No. 4713. 

Matthew R. O’Meara, Executor, &c., Appellant, 

vs. 

Charles S. Shreve. 


1 In the Supreme Court of the District of Columbia, 

Holding Probate Court. 

Administration 33893. 

In re the Estate of Margaret V. Cox, Deceased. 

Petition of Executor for Instructions . 

Your petitioner, Charles S. Shreve, respectfully repre¬ 
sents : 

1. That he is the duly appointed and qualified executor 
of the estate of the above named Margaret V. Cox De¬ 
ceased, and as such executor did, on the 21st day of March 
A. D. 1927, file his first and final account in this cause sub¬ 
ject to the approval of the Court. 

2. That the said decedent died owning in fee simple lot 
number 507 Square number 2684, improved by house 1469 
Meridian Place, N. W., District of Columbia. That by de¬ 
cedent’s last will and testament she devises said house and 
lands in fee simple to Margaret T. Whelan. That when de¬ 
cedent died there was existing unpaid the sum of ($3372.62) 
Thirty Three Hundred and Seventy Two 62/100 Dollars, 
still unpaid of an existing first deed of trust due to the Ori¬ 
ental Building Association No. 6 of this City, existing of 
said lands and premises when the said Margaret V. Cox 
purchased the same. That the said Margaret T. Whelan, 
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devisee, claims that the personal estate of said estate should 
pay off exonerate and clear the real estate aforesaid of the 
said claim. That the said Margaret T. Whelan is at present 
very ill at the Georgetown Hospital of this City, and as the 
said claim has been presented to this executor, he herewith 
applies to this Honorable Court for instructions in the said 
matter. 

3. That the said Margaret V. Cox by contract dated the 
27th day of February A. D. 1923, agreed to purchase lot 

507 Square 2684 from A1 Hazel Pitcher for $8,350.00. 
2 Terms of sale $4350.00 cash the purchaser to assume 

a then existing $4,000 deed of trust on said prop¬ 
erty due to the Oriental Building Association, aforesaid. 
A copy of said contract is hereto attached marked Plain¬ 
tiff’s Exhibit A and prayed to be read as a part hereof. 

4. That said seller, A1 Hazel Pitcher on or about the 23rd 
day of April A. D. 1923 filed a petition in Guardianship 
cause 6112, in re Guardianship of Hazel Christine Pitcher, 
an infant, wherein with other facts she states the matter 
of the offer to purchase said real estate by said Margaret 
V. Cox, to purchase said property for $8350.00 wherein as 
part payment thereof the said Margaret V. Cox is to as¬ 
sume the trust on said property, and asking for a decree 
of sale of the said infant’? interest therein, and on the 
23rd day of April A. D. 1923 the said Court in said Guard¬ 
ianship cause passed its order for the sale to said Margaret 
V. Cox of the said real estate as aforesaid. A copy of the 
said petition is hereto attached marked ‘‘Petitioner’s Ex¬ 
hibit B” and prayed to be read as a part hereof. 

5. That by deed dated the 25th day of May 1923 and re¬ 
corded in Liber 4998 folio 117 et seq., on the 29th day of 
May A. D. 1923 the said A1 Hazel Pitcher in her own right 
and as guardian conveyed said real estate to the said Mar¬ 
garet V. Cox, in which deed no reference is made to said 
Margaret V. Cox assuming said indebtedness. A copy of 
said deed is hereto attached marked plaintiff’s exhibit C 
and prayed to be made a part hereof. 

6. That thereafter said Margaret V. Cox paid to said 
Oriental Building Assn., $40.00 per month on interest and 
principal of said indebtedness reducing the amount of said 
principal to $3372.62 aforesaid. 
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7. That on June 19, 1923 (No. 5344) the said Margaret 
V. Cox (being then confined to her home) did through her 
agent sign with the said Building Association, the follow¬ 
ing :— 

3 The undersigned subscribers to stock in the Ori¬ 

ental Building Association No. 6, and also agrees to 
abide by the Constitution, By-Laws and Rules of said As¬ 
sociation. 

Name, MARGARET V. COX, 

Per MARGARET T. WHELAN, 

Att’y in Fact, 

1469 Meridian Place, N. W, 

That the said Margaret T. Whelan died March 29, 1927 
leaving a will dated March 14, 1927, tiled in this cause 
wherein her brother Matthew R. 0 ’Meara is named as sole 
executor, wherefore petitioner prays; 

1. That the Court issue its rule or citation against the 
said Margaret T. Whelan, Irene V. Hartsfield, Lucas P. 
Loving as Guardian ad Litem of Clara O’Meara non com¬ 
pos mentis, and the Presbyterian Home of the District of 
Columbia, a corporation to answer the exigencies of this 
petition. 

2. That the Court pass its order deciding the issue as 
to whether or not the personal estate of said real estate 
must exonerate and pay off the deed of trust indebtedness 
aforesaid on the said real estate. 

3. That the Court pass its order instructing the said 
executor as to his duties in the said premises. 

4. And for such other and further relief as the nature 
of the case may require and to the Court may seem meet 
and proper. 

CHAS. S. SHREVE. 

CHAS. S. SHREVE, 

Att’y for Petitioner . 

District of Columbia, To wit: 

I, Charles S. Shreve, being first duly sworn on oath de¬ 
pose and say that I have read the aforegoing petition by 
me subscribed and that I verily believe the statements of 
fact therein contained to be true. 


CHAS. S. SHREVE. 
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Subscribed and sworn to before me this 8tli day of April, 
1927. 

[notarial seal.] WM. L. GARDINER, 

Notary Public, D. C. 

4 Set. 84058, 20766. 

$100.00. Washington, D. C., Feb. 27,1923. 


Received of Margaret V. Cox a deposit of One hundred 
& 00/100 Dollars, to be applied as part payment in the 
purchase of lot 507 in square 2684 with improvements 
thereon, known as No. 1469 Meridian Street, N. W., in the 
City of Washington, District of Columbia. The purchaser 
is required to make full settlement in accordance with the 
terms of sale within Sixty days from this date, or the de¬ 
posit will be forfeited. 

Price of Property: $8,350.00. 

Terms of sale: $4,350 cash & purchaser to assume $4,000 
on first trust in Oriental Bldg. Association. 

Secured by a deed of trust on the above-described prop¬ 
erty, with interest at the rate of — per cent per annum 
until paid, payable- 

Property sold free of encumbrance except as above 
stated. 

Title to be a good record title or deposit refunded. 

Interest on trust, rents, insurance, taxes and assessments 
to be adjusted to date of transfer. 

Examination of title, conveyancing and recording at the 
cost of purchaser. 

The forfeiture of this deposit does not relieve the pur¬ 
chaser of the responsibility to comply with the terms of 
sale. 

This contract is made subject to approval by owner. 

AL HAZEL PITCHER, 

Agent. 



Accepted by Margaret V. Cox, Purchaser. 
Per Margaret T. Whelan, Atty. in fact. 


5 Petition for Sale of Real Estate. 


1. Your petitioner w T as appointed Guardian of the person 
and estate of Hazel Christine Pitcher, a minor, on the 24th 
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day of April, A. D., 1923, and bond was regularly filed and 
approved by the Court for the faithful performance of the 
trust. 

2. The estate consists of an equity of $2,524.87 in a parcel 
of real estate, known as Lot No. 507, Square 2684, located 
at No. 1469 Meridian Place, N. W., improved by a 6 room, 
brick, dwelling thereon. That the said property was pur¬ 
chased for $7,500.00; on which there is a first and second 
trust of $6,600.00. That payments on the trusts are now 
overdue and unpaid and the property is subject to fore¬ 
closure. That taxes for three years are due on the said 
property and unpaid. That there are no assets out of 
which the aforesaid payments can be made. 

3. That your petitioner has advanced out of her own 
funds since November 9, 1920, to date, $679.40, in order to 
keep this property from being sold under the aforesaid 
trusts. 

4. Your petitioner is informed by persons familiar with 
and competent to appraise values of real estate in that sec¬ 
tion that said property is fairly worth $8,000.00 to $8,- 
350.00. 

5. That your petitioner believes that it is to the best 
interest of said infant, Hazel Christina Pitcher, that a de¬ 
cree should be passed in this cause authorizing and direct¬ 
ing the sale of said real estate at public or private sale, 
under the direction and approval of this Court, for the 

reason that there are no funds out of which to pay 
6 the amounts due under the two trusts heretofore 
mentioned, or with which to pay the taxes for three 
years past or for the future. 

6. That your petitioner has made diligent efforts to se¬ 
cure the best possible offers obtainable, and that she has 
received through Lee Brown, a reputable and reliable real 
estate agent, an offer on behalf of Margaret V. Cox of 
$8,350.00, payable, so far as the equity in this estate is 
concerned, cash, and the said Margaret V. Cox is to pay 
up the amount now due on the trusts aforesaid, and to 
assume the said trusts, under an arrangement with the 
persons holding the said trusts, subject to a commission 
of $350.00 on said amount, to be paid to said Lee Brown for 
securing said purchaser. 

7. That your petitioner has been compelled to advance 
sums of money for the support and maintenance of the in- 
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fant, Hazel Christine Pitcher, in amount $3.00 a week for 
127 weeks, totalling $635.00 from November 9, 1923. 

8. That the said infant, Hazel Christine Pitcher, is in 
need of funds for support and maintenance now and for 
the future. 

9. That the said estate is subject to the dower interest 
of your petitioner as widow of John Kraft Pitcher, de¬ 
ceased. That said infant is now residing with your peti¬ 
tioner at 1469 Meridian Place, N. W., Washington, D. C. 

Wherefore, the premises considered, your petitioner 
prays: 

1. That your petitioner be authorized and directed to 
accept said offer of Margaret V. Cox for the purchase of 
said real estate for the price of $8,350.00 under the terms 
and conditions hereinbefore set forth; 

7 2. That your petitioner be authorized to pay to 

Lee Brown a commission of $350.00 from said pro¬ 
ceeds of sale for his services in securing said offer of pur¬ 
chase ; 

3. That upon the payment by said Margaret V. Cox of 
the sum of $8,350.00, your petitioner be authorized and 
directed to convey said parcel of real estate in fee simple 
to said Margaret V. Cox; 

4. That a guardian ad litem be appointed to represent 
the interests of the infant in these proceedings; 

5. That your petitioner be reimbursed out of the funds 
realized from this sale, in amount $679.40, which said 
amount was advanced out of her own funds since Novem¬ 
ber 9, 1920, as hereinbefore set forth; 

6. That your petitioner be allowed one-sixth of the 
amount of this estate in lieu of her right of dower in the 
aforesaid estate in view of the fact that she is under thirtv 
years of age; 

7. That your petitioner be authorized to pay the taxes 
due. 

8. That your petitioner be allowed a reasonable attor¬ 
ney’s fee; 

9. And for such other and further relief in the premises 
as the Court may seem just and proper. 

AL HAZEL PITCHER. 

B. R. STEWART, 

Attorney for Petitioner . 
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District of Columbia, ss: 

Personally appeared before me a Notary Public within 
and for the District of Columbia, A1 Hazel Pitcher, who 
being first duly sworn according to law upon her oath de¬ 
poses and says that she has read the foregoing peti- 

8 tion by her subscribed and knows the contents 
thereof, and those facts stated upon her own knowl¬ 
edge are true and those stated upon information and belief 
she believes to be true. 

AL HAZEL PITCHER. 

Subscribed and sworn to before me this 27th day of April, 
A. D., 1923. 

[notarial seal.] HALLOCK P. LONG, 

Notary Public. 

9 In the Supreme Court of the District of Columbia, 

Holding a Probate Court. 

Guardianship No. 6,112. 

In re Guardianship of Hazel Christine Pitcher, Infant. 

Affidavit. 

District of Columbia, ss: 

Personally appeared before me, a Notary Public within 
and for the District of Columbia, James B. Nicholson who 
being first duly sworn in accordance with law upon his oath 
deposes and says that: 

That he is engaged in the real estate business and has 
been engaged in such business for thirty years and he 
is now located at 1710 Eye St. N. W.; 

That he is familiar with the values of real estate in the 
vicinity of 14th and Meridian Place, N. W., Washington, 
D. C., and that he has inspected the premises located at 
No. 1469 Meridian Place, N. W., Lot No. 507, Square 2684, 
and that, in his opinion, the said property is fairly worth 
from $8,000.00 to $8,350.00. 


JAMES B. NICHOLSON. 


8 
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Subscribed and sworn to before me this 27th day of April, 
A. D. 1923. 

[notarial seal. ] LEE BROWN, 

Notary Public. 

10 In the Supreme Court of the District of Columbia, 

Holding a Probate Court. 

Guardianship No. 6,112. 

In re Guardianship of Hazel Christine Pitcher, Infant. 

Affidavit. 

District of Columbia, ss : 

Personally appeared before me, a Notary Public within 
and for the District of Columbia, Robt. Lee O’Brien who 
being first duly sworn in accordance with law upon his 
oath deposes and says: 

That he is engaged in the real estate business in the 
District of Columbia, and has been engaged in such business 
in the said District for 25 years and he is now located at 
1710 “Eye” St. N. W. 

That he is familiar with the values of real estate in the 
vicinity of 14th Street and Meridian Place, N. W., Wash¬ 
ington, D. C., and that he has inspected the premises lo¬ 
cated at No. 1469 Meridian Place, N. W., Lot No. 507, 
Square 2684, and that, in his opinion, the said property is 
fairly worth from $8,000.00 to $8,350.00. 

ROBT. LEE O’BRIEN. 

Subscribed and sworn to before me this 27th day of 
April, A. D., 1923. 

[notarial seal.] LEE BROWN, 

Notary Public. 

11 Order Authorizing Sale of Real Estate 

This cause coming on to be heard on the petition of A1 
Hazel Pitcher, guardian of the estate of Hazel Christine 
Pitcher, infant, filed herein on the 23rd of April, A. D., 1923, 
the answer of William A. Coombe, Esquire, Guardian ad 
Litem, the Examiner in Chancery’s report of testimony 
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taken in the ease and filed herein, and the same being duly 
considered by the Court, and it further appearing to the 
Court that it is to the best interest of said infant that the 
real estate herein mentioned be sold, it is this 21st day 
of May, A. D., 1923; 

Adjudged, ordered, and decreed, that the said A1 Hazel 
Pitcher, as Guardian, be and she hereby is authorized and 
directed to accept the offer of Margaret V. Cox to pur¬ 
chase all the right, title and interest of said infant in Lot 
507, in Square numbered 2684, known as No. 1469 Meridian 
Place, northwest, together with the improvements thereon 
and the rights and privileges appurtenant thereto; that 
upon the payment of the sums of $4,285.00 less the taxes 
accrued to the date of the transfer of the property, and 
less a commission of $350.00 payable to Montgomery Hun¬ 
ter for securing a purchaser for the above mentioned prem¬ 
ises, less the dower of petitioner which is hereby ordered 
commuted, less $35.00 to be paid to the Real Estate Title 
Insurance Company and Columbia Title Insurance 

12 Company, of the District of Columbia, the said 
Guardian shall immediatelv thereafter convev as 

m/ 

Guardian aforesaid to the said Margaret V. Cox by deed 
executed agreeably to law the said parcel of real estate in 
fee simple; and it is further ordered that the said Guardian 
be and she hereby is authorized to hold the balance of said 
purchase money as Guardian aforesaid, subject to the fur¬ 
ther order and decree of the Court. 

WILLIAM HITZ, 

Justice . 

13 District of Columbia, To wit : 

I, John A. Sheil, Deputy Register of Wills for the Dis¬ 
trict of Columbia, clerk of the Probate Court, do hereby 
certify, that the foregoing are true copies of the original 
Petition of A1 Hazel Pitcher for sale* of Real Estate filed 
in the office of the Register of Wills for the District of Co¬ 
lumbia, Clerk of the Probate Court, and of the original 
Order of Court of May 21, 1923, authorizing sale of Real 
Estate filed and recorded in said office; in the matter of the 
guardianship of Hazel Christine Pitcher, minor case No. 
6,112, Gdn. Doc. 18. 

2—4713a 
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I further certify, that I have compared said copies with 
the original paper and original record respectively, in 
said office, and find them to be full, true and correct tran¬ 
scripts thereof. 

• 

Witness my hand and the seal of the said Probate Court, 
this 17th day of March, A. D. 1926. 

[seal.] ‘ JOHN A. SHEIL, 

Deputy Register of Wills for the District of 

Columbia, Clerk of the Probate Court . 

14 This deed, made this 25th day of May in the year 
Nineteen hundred and twenty-three by and between 

A1 Hazel Pitcher in her own right and as guardian of the 
estate of Hazel Christine Pitcher, acting in exercise of the 
authority conferred by order of the Supreme Court of the 
District of Columbia passed May 21, 1923 in Guardianship 
Cause No. 6112 party hereto of the first part, and Margaret 
V. Cox of the District of Columbia, party hereto of the sec¬ 
ond part; 

Witnesseth, that the said party of the first part, for and in 
consideration of the sum of Ten Dollars to her paid by the 
said party of the second part, does hereby grant and con¬ 
vey unto the said party of the second part, in fee simple, 
the following described land and premises, with the im¬ 
provements, easements and appurtenances thereunto be¬ 
longing, situate and being in’the County of Washington, 
in the District of Columbia, namely; Lot Five hundred and 
seven (507) in George Koehler’s subdivision of part of Lot 
One (1) in Breed’s subdivision of part of “ Pleasant 
Plains” as per plat of said Koehler’s subdivision recorded 
in Liber No. 40 folio 40 of the Records of the Office of the 
Surveyor of the District of Columbia. 

To have and to hold, the said land and premises, with 
the improvements, easements, and appurtenances, unto and 
to the use of the said party hereto of the second part, in fee 
simple. 

And the said party hereto of the first part, does 

15 hereby covenant to warrant specially the property 
hereby conveyed, and to execute such further as¬ 
surances of said land as may be requisite. 
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In testimony whereof, on the day and year first herein 
above written, the said party hereto of the first part has 
hereunto set her hand and seal. 

[seal.] AL HAZEL PITCHER, 

In her own right and as Guardian. 

Signed, sealed and delivered in the presence of;— 

W. S. ARMSTRONG. 
($4.50 Int. Rev. Stamps Affixed.) 

District of Columbia, To-wit: 

I, W. Spencer Armstrong, a Notary Public in and for • 
the District aforesaid, do hereby certify that A1 Hazel 
Pitcher, in her own right and as guardian of Hazel 
Christine Pitcher, the grantor in and who is personally well 
known to me as the person who executed the foregoing and 
annexed Deed, dated May 25tli, A. I). 1923, personally ap¬ 
peared before me in the District aforesaid, and acknowl¬ 
edged said Deed to be her act and deed. 

Given under my hand and official seal, this 25th day of 
May, A. D. 1923. 

' [notarial seal.] W. SPENCER ARMSTRONG, 

Notary Public, D. C. 

16 Office of the Recorder of Deeds, District of Columbia. 

This is to certify that the foregoing is a true and verified 
copy of the deed A1 Hazel Pitcher to Margaret V. Cox and 
of the whole of said deed as filed in this Office the 29th day 
of May, A. D. 1923. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of this Office this 20th day of June, A. D. 
1923. 

[seal.] ARTHUR G. FROE, 

Recorder of Deeds , D. C. 

(Endorsement: Petition of the Executor for instructions. 
Filed Apr. 7,1927. James Tanner, Register of Wills, D. C., 
Clerk of Probate Court.) 
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17 Memorandum. 

The decedent named, by her will, dated September 25, 
1923, (thereafter admitted to probate and record herein,) 
made disposition of her entire estate, real and personal. In 
the firsI item thereof, she directed the payment of her just 
debts as soon as practicable after her death; in the third 
item, she made certain bequests of personal property and 
money to Margaret T. Whelan, her cousin, and, also, made 
devise to her of “lot 507, Sq. 2684, improved by 1469 
Meridian Place, N. W., Dist. of Co., all absolutely and for¬ 
ever;” and, in the fourth item, she devised and bequeathed 
unto Charles S. Shreve “all the rest, residue, remainder 
and reversion of my estate, both real and personal,” in and 
upon certain trusts therein set forth. 

On April 7, 1927, petition was filed herein, by the said 
Charles S. Shreve, as executor; in which, it is stated that, 
at the death of testatrix, there was a balance of some $3,372 
remaining unpaid on an existing deed of trust upon the 
above-described real estate; and that the said devisee, 
Margaret T. Whelan, had applied to petitioner, as such 
executor, to pay off said claim out of the personal estate of 
decedent, and to exonerate the real estate therefrom; and, 
accordingly, the petition prayed that the executor be in¬ 
structed by the Court in respect thereof. 

The applicable provisions of the will, so far as 

18 concerns the question stated, have been referred to 
above. In addition thereto, certain further facts are 

submitted to the Court, in the way of exhibits to the peti¬ 
tion for instructions, namely: contract of purchase of said 
real estate, dated February 27, 1923, entered into by dece¬ 
dent, for the sum of $8,350, upon the terms: $4,350 cash, 
and purchaser to assume $4,000 on first trust in the Oriental 
Building Association. Thereafter, a petition was filed in 
Guardianship cause No. 6112, (this Court,) by A1 Hazel 
Pitcher, guardian of Hazel Christine Pitcher, minor, re¬ 
porting to the Court the above contract of purchase of the 
property, and stating: “the said Margaret V. Cox is to pay 
up the amount now due on the trusts aforesaid, and to 
assume the said trusts, under an arrangement with the 
persons holding the said trusts,” etc.; and she prayed that 
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she be authorized to accept said offer of purchase “under 
the terms and conditions hereinbefore set forth.” On May 
21, 1923, order of court was entered in said guardianship 
cause, wherein the guardian was “authorized and directed 
to accept the offer of Margaret V. Cox to purchase” the 
said property; and, on May 25, 1923, the property was con¬ 
veyed by the guardian to the said Margaret V. Cox; nothing, 
however, being stated in the deed of conveyance as to the 
existence of any encumbrance upon the property, or the as¬ 
sumption thereof by the grantee. 

It is further alleged in the petition that, on June 19, 1923, 
the said Margaret V. Cox, (being then confined to her 
home,) executed, through her agent, the following agree¬ 
ment with said Oriental Building Association: 

“The undersigned subscribes to stock in the Oriental 
Building Association No. 6, and, also, agrees to abide by the 
Constitution, By-Laws and Kules of said Association.” 

And it is further alleged that, thereafter, said Margaret 
V. Cox paid to the building association named, the sum of 
$40 per month, on account of principal and interest of the 
indebtedness aforeseaid; 

19 And it is further alleged that, thereafter, said 
Margaret V. Cox paid to the building association 
named, the sum of $40 per month, on account of principal 
and interest of the indebtedness aforesaid; and that 
thereby, at the time of her death, the amount of said prin¬ 
cipal had been reduced to the sum of $3,372.62. 

Following the oral argument and submission of this case, 
the Court requested counsel to furnish it with further and 
detailed information concerning the matter of the arrange¬ 
ment entered into by testatrix with the Oriental Building 
Association, by the terms whereof, monthly payments were 
made by her in partial discharge of the indebtedness, prin¬ 
cipal and interest, secured upon the real estate. Such 
showing has now been supplied; and, as the Court under¬ 
stands that counsel agree that the same includes all of the 
pertinent and material facts concerning the matter men¬ 
tioned, such showing will be considered along with the other 
facts hereinabove referred to; although, aside from ampli¬ 
fying the averments of the petition in that regard, the 
situation of fact remains substantially the same as therein 
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alleged; namely, that testatrix, as purchaser of said real 
estate, entered into an arrangement with the Oriental Build¬ 
ing Association for the payment and discharge of the deed 
of trust indebtedness; and, from thence forward, and until 
her death, made monthly partial payments on account of 
principal and interest. For the purpose of convenient ref¬ 
erence, the additional showing referred to is hereto attached 
as an Appendix. 

The question for determination is, whether, under the 
facts and circumstances stated, the incumbrance shall be 
charged against the land, as the primary fund for its pay¬ 
ment ; or, whether it is to be regarded as the personal debt 
of testatrix, and, so, chargeable against the personal estate 
as the primary fund. 

This question has been variously determined by the 
courts; doubtless, in part at least, because of a dif- 
20 ference in the facts present in the individual case. 

Some of the decisions turn on statutes requiring an 
heir or devisee to discharge mortgage liens out of his own 
personal estate, unless, (as to a devisee,) the will contains 
express direction to the contrary; others draw a distinction 
between a mortgage debt created by the testator, and one 
merely assumed by him; some hold that if he enter into a 
personal covenant to pay the pre-existing mortgage debt, 
it will thereby become his personal obligation, and be prop¬ 
erly chargeable against his personal estate, while others 
hold directly to the contrary, and regard the personal obli¬ 
gation as secondary or auxiliary merely; others involve 
contracts of indemnity by the grantee to save harmless the 
grantor; again is the situation where the testator, whose 
lands are incumbered, has directed the payment of his 
debts, and, thereafter, made devise of his residuary estate. 
The Court does not deem it necessary to undertake an 
analysis of the various decisions concerning the matter; 
on their face, at least, some of them cannot be reconciled, 
as they are simply not in accord; while others may be dis¬ 
tinguished by reason of a difference in facts. Some of the 
many decisions examined and considered by the Court are 
noted at the conclusion hereof. 

Tt seems to be established that an agreement merely to 
take land subject to a mortgage does not make the debt per¬ 
sonal: (Flliott v. Sackett, 108 U. S. 132; Shepherd v. May, 
115 id, 505; Bank v. Dispatch Co., 149 id, 430.) 
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The incumbrance upon the land here in question was not 
created by the personal contract of testatrix; it had been 
created by another some years before she purchased; and, 
hence, when she purchased the land was incumbered, and, 
at that stage, it constituted, so far as testatrix is concerned, 
the primary fund for the payment of the debt. 

The real question in the case is whether the testa- 
21 trix, by reason of the contract thereafter entered 
into by her with the Oriental Building Association 
for the payment and discharge of that indebtedness made 
the same to be her personal indebtedness in such legal sense 
as to charge her personal estate with its payment as the pri¬ 
mary fund. 

In this connection, the case of McLearn v. Wallace, (10 
Pet. 624,) is both interesting and instructive; and, follow¬ 
ing the rule therein laid down, the correct answer to the 
question here under consideration would seem to be that 
the personal arrangement entered into by testatrix for the 
payment of the mortgage debt should be considered, (in- 
the language of the authorities,) as merely surety or auxil¬ 
iary to the land. That, likewise, seems to be the rule in 
Maryland, (Mitchell v. Mitchell, 3 Md. Cli. 46.) 

Appropriate decree may be prepared instructing the 
executor that the unpaid portion of the mortgage debt 
mentioned is chargeable against the real estate to which 
it is attached, and that it is not properly chargeable to the 
personal estate of the testatrix. 

A. A. HOEHLING, 

Justice. 

October 31, 1927. 

(Compare: Evelyn v. Evelyn, 2 P. IVms. 659; Waring 
v. Ward, 7 Ves. 334; Cumberland v. Codrington 3 Johns. 
Chy. N. Y. 229; McLearn v. Wallace, 10 Pet. 624; Hoff’s 
Appeal, 24 Pa. St. 200; Mount v. Nass, 33 N. J. Eq. 262, 
S. C. 35 id. 113; O’Connor, admrx., O’Connor, 88 Term. 
76, and dissenting opinion therein; Monnoghan v. Collins, 
71 Atl. 617; Creesy v. Willis, 159 Mass. 249; Turner v. 
Laird, 68 Conn. 198; Smith v. Kibbe, 104 Kans. 159; Mitchell 
v. Mitchell, 3 Md. Chy. 46.) 
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22 Appendix. 

“On February 27, 1923, Margaret Cox made a deposit 
and entered into a contract to buy this property, the here 
material provision of which read: 

“ ‘ Terms of sale, $4,350.00 cash, and purchaser to as¬ 
sume $4,000.00 on first trust in Oriental Building Associa¬ 
tion. ’ The deposit of $100.00 on the contract was made by 
Margaret V. Cox and the contract, executed by the agent 
of Hazel Pitcher, a minor, owning the property, was signed 
as follows: 

“ ‘Accepted by Margaret V. Cox, purchaser, per Mar¬ 
garet T. Whalen, attorney in fact.’ 

“The guardian of the minor, Hazel Pitcher, petitioned 
the Court for authority to sell the real estate, setting forth, 
among other things, the offer or contract aforesaid ‘of $8,- 
350.00, payable, so far as the equity in this estate is con¬ 
cerned, cash, and the said Margaret V. Cox is to pay up 
the amount now due on the trusts aforesaid, and to assume 
the said trust, under an arrangement with the persons hold¬ 
ing the said trusts.’ The Court signed an order authoriz¬ 
ing Hazel Pitcher’s guardian to accept the offer or contract 
of Margaret Cox and to convey the property in accordance 
therewith. 

“A deed was passed between the parties and recorded 
May 29, 1923, whereby on consideration of $10.00 and recit¬ 
ing that it was executed in exercise of the authority con¬ 
ferred by this Court the said real estate was conveyed to 
Margaret Cox. 

“There was a deed of trust outstanding on the real estate 
with the Oriental Building Association in the sum of $4,- 
000 . 00 . 

“This deed of trust had been made October 6, 1919, be¬ 
tween one John Iv. Pitcher and Brown and Bergmann, trus¬ 
tees of the Building Association. This deed of trust recited 
that Pitcher by his certain bond of even date with the deed 
of trust had acknowledged himself to be indebted to Charles 
Schafer, treasurer of the Building Association, in the penal 
sum of of $10,000.00, and had delivered said bond to the 
treasurer. It further recited, so far as here material: 

“ ‘And whereas the said party of the first part, a Stock¬ 
holder in the said Association, in accordance with the Con- 
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stitution and By-laws thereof, has purchased and received 
from the said Association an Advance on thirty-three 
Shares of Stock therein amounting to the sum of $6,600.00.’ 

“The trust recited that Pitcher might receive further ad¬ 
vances with consent of the board of directors of the asso¬ 
ciation and the trust was that if default occurred under the 
deed of trust, 4 then the said bond shall be taken as forfeited, 
and upon such forfeiture, the whole of the indebtedness se¬ 
cured under said bond aforesaid shall become immediately 
due and payable,’ with provision that at the request of the 
treasurer of the Building Association the trustees under 
the deed of trust should sell the real estate by public auction 
and, after paying expenses, pay to the treasurer of 
23 the association any sums then found due and owing 
by Pitcher to the association, the remainder to be 
paid over to Pitcher. 

“The bond given by Pitcher recited that he ‘by virtue 
of, and in accordance with, the provision of the constitu¬ 
tion, by-laws and obligations attached thereto, of said as¬ 
sociation, obtained and received an advance from the as¬ 
sociation’ on thirty-two shares of stock therein a loan 
amounting to $6,000.00, and the condition of the bond was 
that if Pitcher, his heirs, executors and administrators, 
shall pay to the treasurer of the association $2.00 on each 
share of stock held by him on which money has been ad¬ 
vanced to him and continue to pay the same each month 
thereafter and all fines, forfeitures and expenses incurred 
under the constitution, by-laws and obligations, until the 
close of the association or the return of the money advanced 
to him, that the obligation shall be void, but otherwise in 
full force and effect. 

“Margaret V. Cox took over the $4,000.00 due to the 
Building Association and, on June 19, 1923, assumed with 
the association the obligation formerly resting on the 
Pitchers, and evidenced the fact by signing the following: 
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No. 5344. 


June 19,1923. 


Monthly Loan Advance. 

* 

‘The undersigned subscribes to stock in the Oriental 
Building Association No. 6, and also agrees to abide by the 
constitution, by-laws and rules of said association. 

‘Name, MARGARET V. COX, 

Per MARGARET T. WHELAN, 

Att’y in Fact , 

1469 Meridian Place, N. W.’ 

Each share in the Building Association was based on a 
price or unit of $200.00. 

“The association had the account listed in the name of 
John K. Pitcher, giving his address, the lot and square 
number and certain other information. This account, it 
transferred as follows: 

“ ‘20 shares, account No. 5344. Transferred to Mar¬ 
garet V. Cox.’ 

“Margaret V. Cox regularly paid thereafter out of her 
personal estate $40.00 per month, and this was applied as 
follows: 

“ ‘Payment stock, $20.00, interest $20.00.’ 

“The amount of the indebtedness of $4,000.00 was thereby 
reduced to $3,372.67, but by reason of certain non-pay¬ 
ments after the death of Margaret Cox the amount now 
stands in the sum of $3,870.86 as of this date. 

“There has been paid over in dividend, either to Mar¬ 
garet Cox or her executor, on July 1, 1925, $20.18; on 
July 1, 1926, $33.37, and on July 19, 1927, $48.39. 

24 “The constitution and by-laws of the association, 
as far as material, provided: 

“ ‘Constitution. Article 1. This Association shall be 
known as the Oriental Building Association, No. 6, the ob¬ 
ject of which shall be to accumulate a fund for safe invest¬ 
ments of the savings of its members, they to share in its 
profits and be responsible for losses in proportion to their 
interests.’ 
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“Article 2, Membership, provides: 

“ ‘Section 1. Any person or persons or corporations 
holding one or more shares of stock shall be a member of 
this association, and be entitled to all the privileges 
thereof.’ 

“Provision is made for meetings and for election of 
officers and the board of directors by the share holders, each 
member of the association to ‘have one vote only,’ Section 
5, Article 5. 

“Article 13, Payments, provides: 

“ ‘Section 1. Each member shall pay a monthly install¬ 
ment of $1.00 per share as dues.’ 

“ ‘Section 2. Any member receiving loans from the as¬ 
sociation shall pay $1.00 per month interest for every share 
on which advance is made, in addition to the monthly dues,’ 
with provision whereby the trustees may compel payments, 
and also provision for fines of five per cent upon each dollar 
in default. 

“Section 4 provides: 

“ ‘Money received from stockholders shall be credited, 
first to fire insurance; second, to fines; third, to interest, 
and fourth, to stock.’ 

“Section 5 provides that if any member fails for one year 
to pay installments due on shares of stock, and fines, that 
the member shall forfeit all rights in the association, un¬ 
less the member notifies the secretary or treasurer in writ¬ 
ing of his desire to stop payments, but may receive upon 
application a return of the amount actually paid in on ac¬ 
count of stock, less accrued fines. Certain waiver privileges 
are given to the board of directors. 

“Article 14, Loans, provides: 

“ ‘Section 1. The nominal value of each share shall be 

$ 200 . 00 . ’ 

“Section 4 provides that ‘persons not having stock in 
the association’ and desiring loans must pay valuation ex¬ 
penses and costs of title examination. 
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4 4 Section 5 provides that repayment of all loans shall be 
secured bv a bond and deed of trust on real estate in the 

•r 

District of Columbia, or on stock of the association. 

44 Section 7 provides that ‘borrowing members having 
sufficient stock to their credit to cancel one or more shares, 
and desire the same cancelled, must notify and direct the 
secretary or treasurer of the association to that ef- 

25 feet.’ 

“Provision is made for transfer of stock in the 
association and for members withdrawing part or all of 
their stock upon notice, with certain provisions affecting in 
such events claim or rights to the reserve fund and limit¬ 
ing withdrawals in the discretion of the directors. 

“Provision is made by Article 17, Section 1, that ‘divi¬ 
dend or interest shall be declared by the board of directors 
annually on the second Thursday in June, and if not with¬ 
drawn, shall share in profits as stock.’ The board of direc¬ 
tors are given power to withhold net earnings or profits, 
to create a reserve or safety fund against possible losses. 

“As stated, Margaret Cox had twenty shares transferred 
to her and paid $2.00 per month per share, $1.00 on stock 
and $1.00 on interest on the loan, and received dividends 
as stated. 

“Had Margaret Cox continued to live, the indebtedness 
on the premises would have been paid completely in course 
of time out of her personal estate.” * * # 

End. 

(Endorsement: Memorandum. Oct. 31, 1927. A. A. H. J. 
Filed Oct. 31, 1927. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court.) 

26 Copy. 

In the Supreme Court of the District of Columbia, Holding 

a Probate Court 

No. 35,893. Adm. Doc. 75. 

In re Estate of Margaret V. Cox, Deceased. 

Upon consideration of the petition filed in this cause on 
the 7th day of April, A. D. 1927, by Charles S. Shreve, as 
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executor of the estate of Margaret V. Cox, deceased, afore¬ 
said; and all the parties in interest being before the Court, 
and the cause being argued and submitted, it is this 25th 
day of November, A. D. 1927, 

Ordered, Adjudged and Decreed, that the existing mort¬ 
gage or deed of trust debt and lien, existing on Lot 507 in 
Square 2684, improved by premises 1469 Meridian Place, 
N. W., in the District of Columbia, devised to Margaret 
T. Whelan by the said Margaret V. Cox, be and is charge¬ 
able against the said real estate to which it is attached and 
is not properly chargeable to the personal estate of the 
said devisor and testatrix, Margaret V. Cox, deceased. 

By the Court: 

A. H. HOEHLING, 

Justice. 

0. K. 

CHAS. S. SHREVE. 

Exr. Est. M. V. Cox. 

From the aforegoing decree, an appeal was noted in 
open Court on behalf of tlfe estate of Margaret T. Whelan, 
by the attorney representing said estate and the same 
by the Court was allowed and bond for costs fixed 
27 in the sum of $100.00 or a cash deposit of $50.00 in 
lieu thereof. 

A. A. HOEHLING, 

Justice. 

I consent to the taking of an appeal in this case. 

MATTHEW R. O’MEARA, 

Executor of the Estate of Margaret T. Whelan. 

(Endorsement: Order authorizing deed of trust debt and 
lien on real estate chargeable against real estate and not 
personal estate. Appeal noted in open Court; allowed; 
Undertaking on Appeal set at $100.00, or $50.00 deposit 
in lieu thereof. Consent given. Filed Nov. 25,1927. Theo¬ 
dore Cogswell, Register of Wills, D. C., Clerk of Probate 
Court.) 
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28 Memorandum: 1927—Nov. 25. Deposit of Fifty 
Dollars ($50.) in lieu of Undertaking on Appeal. 

29 Assignment of Errors. 

Comes now the estate of Margaret T. Whelan, by its 
attorney, and for assignment of errors on appeal states 
that the court below erred as follows: 

First. In giving judgment and decree that the real estate 
devised to Margaret T. Whelan must assume and pay the 
deed of trust on the said premises 1469 Meridian Place, 
N. W. 

Second. In giving judgment and decree that the personal 
estate should not be used to exonerate the real estate, No. 
1469 Meridian Place, N. W., from the deed of trust thereon 
assumed by Margaret V. Cox. 

C. H. MERILLAT, 

Attorney for Estate of Margaret T. Whelan. 

(Endorsement: Assignment of Errors. Filed Dec. 30, 
1927. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

30 Designation of Record. 

The Clerk will please prepare a transcript of record in 
the above-entitled cause and will include therein the fol¬ 
lowing : 

1. Petition for executor for instructions. 

2. Memoranda of the Court. 

3. Decree of the Court on said petition, with memoranda 
of notation of appeal. 

4. Memoranda of deposit on appeal. 

5. Agreed statement of facts or case stated, to be sup¬ 
plied to the Court of Appeals. (Not to be copied.) 

6. Assignment of errors. 

7. This designation of record. 

C. H. MERILLAT, 

Attorney for Estate of Margaret T. Whelan. 

(Endorsement. Designation of Record on Appeal. Filed 
Dec. 30,1927. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 
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31 Form No. 82. 

Supreme Court of the District of Columbia, Holding a 

Probate Court. 

District of Columbia, To wit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, Do Hereby Cer¬ 
tify the foregoing pages, numbered from 1 to 30, inclusive, 
to be true copies of the originals of certain papers on file 
in the office of the Register of Wills, Clerk of the Probate 
Court, in case No. 33,893 estate of Margaret V. Cox, de¬ 
ceased, wherein Matthew R. O’Meara, Executor of Estate 
of Margaret T. Whelan, deceased, is appellant, and Charles 
S. Shreve, Executor, is appellee, the same constituting a 
full, true and correct transcript of record of proceedings 
had in said cause according to the Designation of counsel 
filed therein and made a part hereof. 

I Further Certify That a cash deposit of $50. in lieu 
of Undertaking on Appeal was duly made by said appel¬ 
lant on the 25th day of November, A. D. 1927. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of the said Probate Court, this 25th day 
of January, A. D. 1928. 

[Seal, Supreme Court of the District of Columbia.] 

THEODORE COGSWELL, 

Register of Wills for the District of Columbia , 

Clerk of the Probate Court. 

32 In the Supreme Court of the District of Columbia, 

Holding Probate Court. 

Adm. No. 33893. 

In re Estate of Margaret V. Cox, Deceased. 

Agreed Statement of Facts. 

The estate of Margaret V. Cox and the estate of Mar¬ 
garet T. Whelan, by the attorneys representing each of said 
estates, hereby stipulate and agree that the following is 
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and shall be treated and considered by the court on appeal 
as and for an agreed statement of facts or case stated on 
appeal. 

Margaret V. Cox died in December 1925, Margaret T. 
Whelan died March 29, 1927, and Clara O’Meara died May 
24, 1927. Margaret T. Whelan was a cousin of Margaret 
V. Cox, Clara O’Meara was a sister of Margaret V. Cox 
and Irene V. Hartsfield is a niece of Margaret V. Cox and 
John U. O’Meara is a brother of Margaret V. Cox. Mat¬ 
thew R. O'Meara is executor of the estate of Margaret T. 
Whelan. 

The last will and testament of Margaret V. Cox was duly 
admitted to probate and record January 27, 1926 and reads 
as follows. 

“I, Margaret V. Cox, of the District of Columbia, do 
hereby make and publish this my last will and testament, 
hereby revoking all former wills by me made; that is to 
say: 

“First: I direct that my just debts be paid as soon as 
practicable after my death. 

“Second: I give and bequeath the following legacies: 

“a. To my sister, Clara O’Meara, my furs, neck piece, 
muffs, fur coat and cloth cape. 

“b. To my brother, John U. O’Meara, the sum of Ten 
Dollars. 

“c. To Maggie Goode (Clara’s nurse) my diamond 
locket, if she survives me; but if I survive her, then I give 
the said legacy to the nurse who shall attend my sister 
Clara, at the time of my death. 

“Third: I give, devise and bequeath unto my cousin, 
Margaret T. Whelan, Two Thousand Dollars in cash; my 
gold watch, my diamonds not heretofore bequeathed, 
33 my household goods and chattels, and my lot 507 
Sq. 2684 improved by 1469 Meridian Place, N. W., 
Dist. of Col., all absolutely and forever. 

“Fourth: All the rest, residue, remainder, and reversion 
of my estate, both real and personal, that I own at the time 
of my death, I give, devise and bequeath unto my friend, 
Charles S. Shreve, absolutely, in trust however: to sell and 
convert the same into cash, from time to time at public or 
private sale or sales or both when and as he, or the trustee 
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executing this trust, shall deem proper, and, upon said sale 
or sales, to convey the same absolutely and in fee simple 
to the purchaser or purchasers thereof who shall not be 
held liable to see to the application of the purchase money; 
and I direct that said sale and sales and conversions be so 
made; 

‘ ‘ And in and upon the further trusts, however, to invest 
and reinvest my said estate and proceeds from sale and 
sales thereof, as my said trustee shall deem proper, and to 
apply the income and profits from my entire estate real 
and personal, and from investments and reinvestments 
aforesaid, after deducting all proper costs, charges, com¬ 
missions, expenses, taxes, insurance, and other proper de¬ 
ductions, therein as follows: 

“a. To pay to Margaret T. Whelan Sixty Dollars per 
month until the event of the death of the one first dying 
of my said cousin Margaret T. Whelan, my sister Clara 
O’Meara, and my niece Irene V. Hartsfield; and during 
said time to pay the net balance of said income and profits 
from my estate unto and equally between my sister Clara 
O’Meara and my niece, Irene V. Hartsfield. That at and 
upon the death of the one first dying of the said Margaret 
T. Whelan, Clara O’Meara or the said Irene V. Hartsfield, 
my said trustee shall pay said entire income and profits 
from my estate and investments aforesaid unto and equally 
between the survivors of the said Margaret T. Whelan, 
Clara O’Meara and Irene V. Hartsfield as joint tenants 
for life (the $60.00 per month to said Margaret T. Whelan 
in such event not to be in force) with a life estate in all of 
said income in the sole survivor of them; subject to the pro¬ 
vision herein after made in the event said Margaret T. 
Whelan be the sole survivor. That as to all devises and 
bequests hereby given and designated for Clara O’Meara, 
1 hereby appoint Charles S. Shreve aforesaid as Trustee of 
such funds to apply to such beneficiary as he shall deem 
proper. 

“I further authorize my said trustee during the said 
time to use so much of the principal sums of the 
34 said estate real and personal, investments and rein¬ 
vestments for the care and support of the said Clara 
O’Meara and Irene V. Hartsfield, or either of them, or sur¬ 
vivor of them, as he in his sole discretion shall deem proper 
and necessary for the purpose. 
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“ It is further my will that if the said Margaret T. Whe¬ 
lan, my cousin, survives both the said Clara O’Meara and 
Irene V. Hartsfield, then in that event I give, devise and 
bequeath absolutely and forever all the principal sums of 
my said estate real and personal, whatsoever, and proceeds 
of sale and sales, investments, reinvestments and unex¬ 
pended income and profits therefrom unto the said Mar¬ 
garet T. W T helan absolutely and forever at once. In the 
event the said Margaret T. Whelan does not survive the 
said Clara and Irene V. Hartsfield, then, at and upon the 
death of the survivor of said Clara O’Meara and Irene V. 
Hartsfield, I give, devise and bequeath all the principal 
sums of my said real and personal estate, proceeds of sale 
and sales thereof and investments, reinvestments and inex- 
pended income unto The Presbyterian Home of the District 
of Columbia, for its general use, objects and purposes, for¬ 
ever. 

“It is further my will that my cousin, Margaret T. Whe¬ 
lan, shall have the privilege of purchasing clothing and 
other necessaries as well as the usual gifts and articles for 
the said Clara O’Meara as I have done in my lifetime; and 
that her receipt therefore to said trustee shall be a com¬ 
plete discharge to him for such disbursements; she having 
at all times evidenced the greatest love and affection for 
my said sister, and I feeling confident that she will continue 
to do so. 

“Fifth: I do hereby appoint my friend, Charles S. 
Shreve, executor and trustee of this my last will and testa¬ 
ment. 

“Sixth: It is further my will that any money legacies 
herein given shall be a charge upon my real estate to the 
extent that the personal property shall be insufficient for 
that purpose. 

“In testimony whereof I have hereunto set my hand and 
seal this 25tli day of September A. D. 1923. 

“MARGARET V. COX. [seal] ” 

35 On February 27, 1923, Margaret V. Cox made a 
deposit and entered into contract to purchase prem¬ 
ises No. 1469 Meridian Place, N. W., from the estate of 
Hazel Pitcher. 
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The contract of purchase, the petition for sale of real 
estate, the order authorizing the sale of the real estate afore¬ 
said, and the deed to Margaret V. Cox, are attached to the 
petition of the executor for instructions herein and are made 
a part of this agreed statement by reference as though in¬ 
corporated herein. 

At the time of the purchase, there was outstanding on 
the aforesaid real estate a deed of trust in the sum of Four 
Thousand ($4,000.00) Dollars, with the Oriental Build¬ 
ing Association, which said deed of trust had been reduced 
from the sum of Sixtv-six Hundred ($6,600.00) Dollars. 

This deed of trust had been made October 6, 1919, between 
one John K. Pitcher and Brown and Bergmann, trustees 
of the Building Association. This deed of trust recited 
that Pitcher bv his certain bond of even date with the deed 
of trust had acknowledged himself to be indebted to Charles 
Schefer, treasurer of the Building Association, in the penal 
sum of $10,000, and had delivered said bond to the treasurer. 
It further recited, so far as here material: 

“And whereas the said party of the first part, a stock¬ 
holder in the said Association, in accordance with the Con¬ 
stitution and By-laws thereof, has purchased and received 
from the said Association an advance on thirty-three shares 
of stock therein amounting to the sum of $6,600.00.’’ 

The trust recited that Pitcher might receive further ad¬ 
vances with consent of the board of directors of the associa¬ 
tion and the trust was that if default occurred under the 
deed of trust, “then the said bond shall be taken as 
forfeited, and upon such forfeiture, the whole of the in¬ 
debtedness secured under said bond aforesaid shall become 
immediately due and payable,” with provision that at the 
request of the treasurer of the Building Association the 
trustees under the deed of trust should sell the real estate 
by public auction and, after paying expenses, pay to the 
treasurer of the association any sums then found due and 
owing by Pitcher to the association, the remainder to be paid 
over to Pitcher. 

The bond given by Pitcher recited that he “bv 
36 virtue of, and in accordance with, the provision of 
the constitution, by-laws and obligations attached 
thereto, of said association, obtained and received in ad- 
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vance from the association” on thirty-two shares of stock 
therein a loan amounting to $6,000.00, and the condition of 
the bond was that if Pitcher, his heirs, executors and ad¬ 
ministrators, shall pay to the treasurer of the association 
$2.00 on each share of stock held by him on which money 
has been advanced to him and continue to pay the same 
each month thereafter and all fines, forfeitures and ex¬ 
penses incurred under the constitution, by-laws, and obliga¬ 
tions, until the close of the association or the return of the 
money advanced to him, that the obligation shall be void, 
but otherwise in full force and effect. 

Margaret V. Cox on June 19. 1923, signed the following 
on the books and records of the Building Association: 


i i 


No. 


5344. 


June 19, 1923. 


Monthly Loan Advance. 

“The undersigned subscribes to stock in the Oriental 
Building Association No. 6, and also agrees to abide by the 
constitution, bv-laws and rules of said association. 

Name, MARGARET V. COX, 

Per MARGARET T. WHEELAN, 

At t’y-in-fact, 1469 Meridian Place N. TP.” 

Each share in Building Association was based on a price 
or unit of $200.00. 

The association had the account listed in the name of John 
K. Pitcher, giving his address, the lot and square number 
and certain other information. This account it transferred 
as follows: 

“20 shares, account No. 5344. Transferred to Margaret 
V. Cox.” 

Margaret V. Cox regularly paid thereafter out of her 
personal estate $40.00 per month, and this was applied as 
follows: 

“Payment stock, $20.00, interest $20.00.” 

The amount of the indebtedness of $4,000.00 was thereby 
reduced to $3372.67, and by reason of certain payments 
after the death of Margaret V. Cox the amount now stands 
in the sum of $2,850 approximately as of this date. 
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There has been paid over in dividend, either to 
37 Margaret Cox or her executor, on July 1, 1925, 
$20.18; on Julv 1, 1926, $33.37; and on July 19, 1927, 

$48.39. 

The constitution and by-laws of the association, as far 
as material, provided: 

“Constitution, Article 1. This Association shall be 
known as the Oriental Building Association, No. 6, the ob¬ 
ject of which shall be to accumulate a fund for safe invest¬ 
ments of the savings of its members, they to share in its 
profits and be responsible for losses in proportion to their 
interests.” 

Article 2, Membership, provides: 

“Section 1. Any person or persons or corporations hold¬ 
ing one or more shares of stock shall be a member of this 
association, and be entitled to all the privileges thereof.” 

Provision is made for meetings and for election of officers 
and the board of directors by the share holders, each mem¬ 
ber of the association to “have one vote only,” Section 5, 
Article 5. 

Article 13. Payments, provides: 

“Section 1. Each member shall pay a monthly install¬ 
ment of $1.00 per share as dues.” 

“Section 2. Any member receiving loans from the as¬ 
sociation shall pay $1.00 per month interest for every share 
on which advance is maae, in addition to the monthly dues,” 
with provision whereby the trustees may compel payments, 
and also provision for fines of five per cent upon each 
dollar in default. 

Section 4 provides: 

“Money received from stockholders shall be credited, 
first to fire insurance; second, to fines; third, to interest, 
and fourth, to stock.” 

Section 5 provides that if any member fails for one year 
to pay installments due on shares of stock, and fines, that 
the member shall forfeit all rights in the association, unless 
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the member notifies the secretary or treasurer in writing: 

• o 

of his desire to stop payments, but may receive upon ap¬ 
plication a return of the amount actually paid in on account 
of stock, less accrued fines. Certain waiver privileges are 
given to the board of directors. 

Article 14, Loans, provides: 

‘ 4 Section 1. The nominal value of each share shall be 

$ 200 . 00 .” 

Section 4 provides that “persons not having stock in the 
association” and desiring loans must pay valuation ex¬ 
penses and costs of title examination. 

38 Section 5 provides that repayment of all loans 
shall be secured by a bond and deed of trust on real 
estate in the District of Columbia, or on stock of the as¬ 
sociation. 

Section 7 provides that “borrowing members having 

sufficient stock to their credit to cancel one or more shares, 

and desire the same cancelled, must notify and direct the 

secretary or treasurer of the association to that effect.” 

* 

Provision is made for transfer of stock in the association 
and for members withdrawing part or all of their stock 
upon notice, with certain provisions affecting in such events 
claim or rights to the reserve fund and limiting with¬ 
drawals in the discretion of the directors. 

Provision is made by Article 17, Section 1, that “divi¬ 
dend or interest shall be declared bv the board of directors 
annually on the second Thursday in June, and if not with¬ 
drawn, shall share in profits as stock.” The board of 
directors are given power to withhold net earnings or 
profits, to create a reserve or safety fund against possible 
losses. 

The personal estate of Margaret V. Cox is sufficient to 
pay all legacies, expenses and discharge the premises on 
Meridian Place from indebtedness. 

CHAS. S. SHREVE, 
Attorney for Estate of Margaret V. Cox. 

C. H. MERILLAT, 

Attorney for Estate of Margaret T. Whelan. 

[Endorsed:] In the Sup. Ct. D. of C. Holding Probate 
Court. Adm. No. 33,893. In Re Estate of Margaret V. Cox, 
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Dec’d. Agreed Statement of Facts. C. H. Merillat, Atty. 
for Est. of Marg. T. Whelan. Filed Dec. 30, 1927. Theo¬ 
dore Cogswell, Register of Wills, D. C., Clerk of Probate 
Court. 

Endorsed on cover: District of Columbia Supreme Court. 
No.*4713. Matthew P. O’Meara, executor, &c., appellant, vs. 
Charles S. Shreve. Court of Appeals, District of Columbia. 
Filed Jan. 27, 1928. Henry W. Hodges, clerk. 
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IN THE 


M of Appeals of the District of Colombia 

No. 4713. 


MATTHEW R. O’MEARA, EXECUTOR OF THE 
ESTATE OF MARGARET T. WHELAN, 
DECEASED, Appellant , 


vs. 


CHARLES S. SHREVE, EXECUTOR, Appellee. 


BRIEF OF APPELLEE. 

Statement of the Case. 

Appellant’s brief statement of the case is accurate 
and impartial, and it is by reason of the fact that it 
is probably not sufficiently full that appellee recurs 
to the following parts of the record : 

John K. Pitcher, then owner of 1469 Meridian 
Place, N. W., in the District of Columbia (the prop¬ 
erty in question), borrowed thereon the sum of 
$6,600.00 from the Oriental Building Association of 
this District, on October 6, 1919, on which day he 
duly executed a deed of trust unto Brown and Berg- 
mann, trustees of and for the said Building Asso¬ 
ciation. This deed of trust recited that Pitcher, by 
his bond of even date, with the deed of trust, had 
acknowledged himself to be indebted to Charles 
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Schafer, treasurer of the said Building Association, 
in the penal sum of $10,000.00, and had delivered 
said bond to the treasurer. It further recited that 
said Pitcher, a stockholder in said Association in 
accordance with the Constitution and By-Laws 
thereof, had purchased and received from the said 
Association an adance on thirty-three shares of 
stock therein amounting to $6,600.00 (Rec., 16 and 
17). The said deed of trust further provided for 
the privilege to said Pitcher of further advances, 
and provided that if default occurred under the 
deed of trust “then the said bond shall be taken as 
forfeited, and upon such forfeiture the whole of the 
indebtedness secured under the bond aforesaid shall 
become immediately due and payable,” with provi¬ 
sion that at the request of the treasurer of the 
Building Association the trustees under the deed of 
trust should sell the real estate by public auction 
and, after paying expenses, pay to the treasurer of 
the Association any sums then found due and owing 
by Pitcher to the Association, the remainder to be 
paid over to Pitcher (Rec., 17). The said John K. 
Pitcher likewise executed said bond to said Associa¬ 
tion (Rec., 17). This giving of bond and deed of 
trust aforesaid complies with the requirements of 
section 693 of the Code of Laws of the District of 
Columbia, relating to advancements by building as¬ 
sociations, and such bond and deed of trust of John 
K. Pitcher are still in force. 

That thereafter the said John K. Pitcher died 
(Rec., 6). 

On February 27, 1923, the said Margaret V. Cox 
signed the following eoaitract of purchase of said 
real estate with A! Hazel Pitcher (widow of said 
John K. Pitcher), agent, as follows (Rec., 4): 
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“$100.00 Received of Margaret V. Cox a deposit of 
One Hundred & 00/100 Dollars, to be applied 
as part payment in the purchase of lot 507 in 
square 2684 with improvements thereon known 
as 1469 Meridian Street, N. W., in the City of 
Washington, District of Columbia. The pur¬ 
chaser is required to make full settlement in 
accordance with the terms of sale within Sixty 
days from this date or the deposit will be for¬ 
feited. 

Price of Property, $8350.00 

Terms of sale, $4,350 cash and purchaser to as 
sume $4000 on first trust in Oriental Bldg. 
Assn., secured by a deed of trust on the above 
described property with interest at the rate of 
- per cent per annum until paid, payable 


Property sold free of encumbrance except as above 
stated/’ 

The said contract contains the other usual condi¬ 
tions and agreements of contracts of that nature. 

Thereafter the said A1 Hazel Pitcher was ap¬ 
pointed guardian of Hazel Christine Pitcher, infant, 
about April 24, 1923 (Rec., 5), and a few days there¬ 
after said guardian petitioned the Court for the sale 
of said real estate to the said Margaret V. Cox 
(Rec., 5 and 6). 

On the 21st day of May, A. 1). 1923 (Rec., 8 and 
9), the Court passed the following order: “to accept 
the offer of Margaret V. Cox.” 

The order of the Court then proceeds (Rec., 9): 

“that upon the payment of the sums of $4285.00, 
less the taxes accrued to the date of the trans¬ 
fer of the property, * * * the said Guard¬ 

ian shall immediately convey as guardian afore¬ 
said to the said Margaret V. Cox by deed 
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agreeably executed to law the said parcel of 
real estate in fee simple.” 

Margaret V. Cox paid the purchase money. 

The fee simple deed of said real estate to said 
Margaret V. Cox was duly executed, conveying all 
the title therein, said widow’s dower having been 
commuted from said purchase price in said decree. 
The said deed contained no assumption of the said 
mortgage indebtedness ( Rec10). 

Margaret V. Cox, the purchaser, entered into the 
stock subscription with said association, through 
her agent, June 19, 1923, and kept up the monthly 
payments on stock and interest on the $4000.00 debt 
until her death, which took place December 25, 1925, 
her subscription being a part of the building corpo¬ 
rate scheme (Croissant vs. Phnpire State Co., 29 
App. D. C. 538). She left a last will and testament 
dated 6th day of September, A. D. 1923 (Rec., 24- 
25-26), whereby and wherein, after direction for 
payment of her debts, she provides for a few small 
legacies to her sister, brother and a nurse, she be¬ 
queaths to her cousin, Margaret T. Whelan, her 
gold watch, some diamonds, Two Thousand Dollars 
in cash, all her household goods and chattels, “and 
my lot 507 Square 2684 improved by 1469 Meridian 
Place, N. W., Dist. of Col., absolutely and forever” 
(Rec., 24). 

All the rest and remainder of her estate she de¬ 
vises and bequeaths to said Charles S. Shreve in 
trust to sell and convert into cash, invest and rein¬ 
vest, and pay the net income, $60.00 per month, to 
said Margaret T. Whelan, and the remainder to 
Clara O’Meara (a sister of said decedent) and Irene 
V. Hartsfield, a niece of decedent, always providing 
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for the said cousin (who was not an heir at law or 
next of kind of decedent) in case of death of any 
of said three, during her lifetime, and if the said 
Margaret T. Whelan survived said sister and niece 
she was even more handsomely provided for in said 
will (Rec., 24-25-26). Margaret T. Whelan was, 
however, the first of said three beneficiaries to die 
(Rec., 24). 

The amount of said trust remaining at the death 
of Margaret V. Cox was $3,372.00. Any reductions 
therein since her death have been made bv said de- 
visee and her devisee, no benefits received by the 
executor. Margaret T. Whelan was a cousin and 
valued friend of the said Margaret V. Cox. The 
said Margaret V. Cox gave no bond to said building 
association and no deed of trust, the old bond and 
trust remaining in force. 

Argument. 

The object of this appeal is to have the Court find 
as a matter of law that Margaret V. Cox, in devis¬ 
ing to Margaret T. Whelan the real estate in ques¬ 
tion, in addition to giving such devisee such prop¬ 
erty as decedent owned therein, and in addition to 
giving such devisee $2,000.00 in cash, other valuable 
chattels, an annuity, and a possibility of a greater 
estate in other estates and properties must pay off 
the mortgage that existed in the real estate when 
the said Margaret V. Cox purchased lie same and 
still remained to the amount of $3372.00 at the deatli 
of Margaret V. Cox. This mortgage indebtedness 
was a lien upon the land when the said Margaret V. 
Cox purchased it. Even had the said Margaret V. 
Cox owed said sum directly to the said Margaret T. 
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Whelan (which she did now owe her), her liberal 
devises and bequests to her would have satisfied and 
extinguished any personal obligation. Heisler vs. 
Sharp, 44 N. J. Eq. 167; Strong vs. Wms., 12 Mass. 
391. Laymen in devising real estate have not the 
slightest idea that money will be taken from the leg¬ 
atees to pay encumbered devised real estate. They 
expect the devisees to take what is given to them. 
The whole will of Margare V. Cox negatives any in¬ 
tent to devise this house other than as she held it; 
that is, mortgaged. The intent of the testator pre¬ 
vails and the Court is to place itself in the position 
of the testator when the will was made to arrive at 
the intent. 

Smith vs. Bell, 6 Peters U. S. 68. 

Rutherford vs. A. S. T. Co., 56 App. 1). C. 214. 

This will and the administration of decedent’s 
said estate are governed by the laws of the District 
of Columbia, the place of her death and domicile. 

The District of Columbia received in its laws of 
administration in 1801 the Act of Marvland, 1798 
Chapter 101 Subch. 4, which laws of Maryland 
(with a very few important changes) remain in 
force at this day. No changes have been made af¬ 
fecting the question before the Court. 

Therefore, what Maryland thought of this ques¬ 
tion under such laws is of moment in this case. 

Mitchell vs. Mitchell, 3rd Md. Ch. 71. 

In the Mitchell case a testator died in March, 
1825, and desired his son to release an undivided in¬ 
terest in certain lands (from the father) to his sis¬ 
ter, she likewise holding the same in common with 
her said brother. The father provided that the son 


7 


might in lieu of such partition pay to his sister 
$5000.00 and the father charged that portion of the 
estate devised to his son with said amount. The 
son died in 1837 without execution of the said re¬ 
lease and therefore the sister became seized with 
both the land charged and with the land which was 
to be released by the will. Upon a bill filed by the 
sister in 1846 to recover the said sum of $5000.00 
from the general personal estate of her brother, it 
was held: 

That the terms of the will are too clear and direct 
to leave any doubt upon the subject of the existence 
of the charge upon the land. 

That by accepting the devise the son became per 
sonallv bound for the payment of the charge if he 
refused or omitted to make the relinquishment re¬ 
quired of him. 

That though thus personally bound, the land was 
the primary fund for the payment of the charge, 
the personal property being only collateral security. 
The son became personally liable only in respect to 
the land devised to him and even his personal con¬ 
tract to pay the money would not shift, in case of 
his death, primary liability from there to the per¬ 
sonal estate. The covenant by the purchaser to pay 
would be regarded only an additional security. 

This case had the additional element that the title 
of the son descended to the sister, the party se¬ 
cured, which for an additional reason merged the 
mortgage. 

The leading case in this country is that of 

Cumberland vs. Codrington, 3 Johns Ch. X. 

Y. 229. 
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In this case the testator, Sir W. P., purchased a 
tract of land and not being 1 able to take title on ac¬ 
count of being an alien, had the title thereto placed 
in the name of his agent. The agent (with the con¬ 
sent of the testator) placed a mortgage on the prop¬ 
erty. Thereafter the alien law being corrected, the 
testator took a deed thereof from his agent, subject 
to the said mortgage, entering into two indentures 
with the agent agreeing to save the said agent 
harmless on account of said mortgages, and set 
forth all the facts in the mortgage debt assumed. 

Chancellor Kent, in his opinion, says: 

(251) “Sir W. P. died intestate and the first and 
leading point in the case is whether Sir W. P. 
by any or all of the above facts and circum¬ 
stances, made the mortgage debt his own so far 
as to render his personal estate, in the hands 
of his personal representatives, chargeable as 
the primary fund to be applied to the payment 
of that debt, in exoneration of the land. The 
rule appears to be that, as between the repre¬ 
sentatives of the real and personal estates of 
Sir W. P. the land is the primary fund and is 
to be first applied and the personal estate is 
only to be resorted to as an auxiliary.” * * * 

“I think it can easily be shown that this is the set¬ 
tled English rule of Equity upon such a state of 
facts ” 

(252) Citing, “In Sfafto vs. Sfafto (note 1 to 2 P. 
Wms. 664), which was decided by Lord Thur- 
low in 1786, the devisees of land subject to a 
mortgage executed by the testator, covenanted 
with the owner of the mortgage that the land 
should remain a security for the debt and inter¬ 
est, with an additional one per cent, of interest. 
The question was whether the personal estate 
or the devisee who had died in the meantime 
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should pay the debt and interest, or at least the 
arrears of interest with the additional one per 
cent. But the Lord Chancellor was clearly of 
the opinion that the personal estate ought not 
discharge the mortgage, for the land was the 
primary fund, and that the interest must follow 
the nature of the principle, and that the con¬ 
tract for the additional interest was also in the 
nature of a real charge.” 

(252) ‘* Lord Kenyon, as master of the rolls, laid 
down the same rule about the same time (in 
case of Tankerville vs. Fawcet, 2 Bro. 57). He 
there declared that ‘where an estate descends 
or comes to one subject to a mortgage, although 
the mortgage be afterwards assigned, and the 
party enters into a covenant to pay the money 
borrowed , vet that shall not bind his personal 
estate.’ ” (Italics mine.) 

(253) “In Twedell vs. Twedell (2 Bro. 101-152), 
Lord Thurlow examined the subject more at 
large, discussed the point with his customary 
boldness and sagacity, and declared the rule of 
equity with a certainty and precision which have 
rendered his decisions leading authority on all 
the subsequent cases.” 

(255) “In the next decision of Lord Thurlow which 
followed some time after ( Billinghurst vs. 
Walker, 2 Bro. 604 ), he pushed his doctrine to 
the utmost length. The Rectory of F was held 
by a lease for lives subject to a charge of 2200 
lbs. of M. Vernon. It was conveyed by the 
owner of the lease to G. Woodroffe, subject to 
the same charge and to a charge of 900 pounds 
to one Perry; and in the indenture by which it 
was conveyed (and to which M. Vernon was a 

• party) he covenanted to pay the charge to M. 
Vernon as well as to the other charge. He dis¬ 
charged the debt to Perry and afterwards gave 
a bond to M. Vernon to pay the interest of the 
2200 pounds during his life and the principal 
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at his death. After repeated renewals of the 
lease, G. W. died, having devised the Rectory to 
two of the defendants, and appointed two others 
of the defendants as his executors. The charge 
being called in and paid to a legatee of M. Ver¬ 
non by the executors of G. W., the defendants 
were called on by the plaintiffs, as pecuniary 
legatees of G. W. who were unpaid to have the 
2200 pounds replaced by the devisee of the Rec¬ 
tory, and paid over to them. But the defend¬ 
ants insisted that in consequence of all these 
transactions the charge had become a personal 
debt of G. W.” 

“This was a very strong case in face of the doctrine 
set up in that instance by the defendants. There 
was not only a covenant by G. W., the pur¬ 
chaser of the lease subject to the debt, to pay 
the debt, and a covenant in this same instru¬ 
ment to which the creditor or owner of the 
charge was a party , but there was afterwards a 
bond given to her ottering and extending the 
time of payment. This would seem to have 
amounted to that demonstration of the inten¬ 
tion, requisite to make the debt a personal ob¬ 
ligation. But it was held that giving the bond 
was not sufficient; that it was merely collateral 
security, which did not vary the nature of the 
charge, which contained primarily a debt upon 
the estate; and the defendants were conse¬ 
quently decreed to pay over the money. It was 
mentioned that G. W. made himself personally 
liable to the creditor, but still did not throw the 
charge on his personal estate, because there was 
not a demonstration of such intention. So it 
seems not to be sufficient that the stranger who 
takes the estate subject to a debt, should be¬ 
come legally responsible to the creditor, unless 
that responsibility be accomplished with evi¬ 
dence of cun intention to assume the debt as a 
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personal debt of liis own, and detached as it 
were from the land.” (Italics mine.) 

(256) “The case of Mattheson vs. Hardwicke (note 
2 P. Wms. 664) was decided about the same 
time with the one I have just considered, by 
Lord Kenyon, as Master of the Rolls. The tes¬ 
tator there, devise as estate to A and B in fee, 
charged with the payment of debts, and lega¬ 
cies. A paid all the debts and legacies, except 
one legacy of 100 pounds, for which he gave 
his note to the legatee, and died. It was ad¬ 
mitted that he had paid off the other encum¬ 
brances with a view of easing the real estate 
from them altogether, but the note there was 
held to be merely a collateral security, and that 
the demised estate was the primary fund for 
the payment of it. ’ ’ 

(257) “The question in these latter cases seems to 
be, not merely whether the purchaser has ren¬ 
dered himself liable at law to a suit by the cred¬ 
itor, but which estate is to be deemed the pri¬ 
mary fund, and which only the auxiliary, when 
a man gives a bond or mortgage of his own con¬ 
tracting , the mortgage is understood to be mere¬ 
ly a collateral security for the personal obliga¬ 
tion. But when a man purchases, or has de¬ 
vised to him, land with an encumbrance on it he 
becomes as debtor only in respect to the land; 
and if he promises to pay it , it is a promise 
rather on account of the land which continues, 
notwithstanding, in many cases, to be the pri¬ 
mary fund.” (Italics mine.) 

“The same equity which in other cases makes the 
personal estate contribute to ease the land as 
between the real and personal representatives 
will here make the land relieve the personal es¬ 
tate.” (The italics are mine.) 

“There is good sense and justice in the principle, 
and I feel the force of the doctrine, that it re¬ 
quires very strong and decided proof of an in- 
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tention before the Court can undertake to shift 
the natural cause and order of obligation be¬ 
tween the two estates/’ 

(258) “In Waring vs. Ward (5 Vesey 670-7, Vesey 
332) Lord Eldon gave his view of the general 
doctrine. He observed that the rules on the sub¬ 
ject were entirely clear, and that the principle 
upon which the personal estate was first liable 
in general cases was, that the contract was pri¬ 
marily a personal contract, and the land bound 
only in aid of the personal obligation to fulfill 
the personal contract. That upon the transfer 
of a mortgage, not originally the personal debt 
of the party, by adding his personal contract he 
will not make his personal estate liable, in the 
first instance/ ’ 

“Lord Thurlow carried the doctrine to this extent, 
viz.,—That if the purchaser of the equity of re¬ 
demption covenants to pay the mortgage debt, 
and also to raise the interest from four to five 
per cent, yet as between the real and personal 
representatives of the purchaser, the additional 
interest was not even primarily a charge upon 
the personal estate, for it was incident to the 
charge. That, even independent of a covenant 
of indemnity, the purchaser of an equity of re- 
demption is bound to indemnify the vendor 
against any personal obligation to pay and a 
debt charged on an estate of which he had be¬ 
come the owner. ’ ’ 

‘ 4 This series of cases which I have thus examined 
shows very conclusively that by the English 
equity system, as it has been declared and re¬ 
ceived for the past thirty or forty years, the 
purchaser of the equity of redemption, in this 
ease by Sir W. P., with a covenant of indemnity 
to Williamson, the mortgagor, against the mort¬ 
gage debt, did not make the debt his own, so as 
to render his personal assets the primary fund 
to pay it.” 
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4 ‘ The cases all agree that no covenant with the mort¬ 
gagor is sufficient for that purpose. There 
must be a direct communication and contract 
with the mortgagee; and even that is not enough 
unless the dealing with the mortgagor he of 
such a nature as to afford decided evidence of 
an intention to shift the primary obligation 
from the real to the personal fund.” (The 
italics mine.) 

“The cases of Tweddell vs. Tweddell and Butler vs. 
Butler contain covenants with the mortgagor to 
pay the encumbrance and that was not sufficient. 
The cases of Shafto vs. Shafto Billinghurst vs. 
Walker and Matheson vs. Hardwicke, contained 
a communication and contract with the mort¬ 
gagee to pay the debt and even that was not 
sufficient.” (The italics mine.) “In Tanker- 
ville vs. Fawcet, the devisee voluntarily as¬ 
sumed a simple contract debt and charged it on 
his land and that was not sufficient.” 

(265) 4 “In Bagot vs. Oughton (1 P. W. ms. 347) the 
ancestor mortgaged his estate and died. His 
daughter and heir married B., who by fine, set¬ 
tled the estate on her and her husband, and he 
joined in an assignment to the mortgage and 
covenanted to pay the money. It was held by 
Lord Chancellor Cowpar that the personal es¬ 
tate of the deceased husband was not liable to 
applied in case of the mortgaged premises, for 
the covenant was only an additional security 
for the satisfaction of the lender, and was not 
intended to alter the nature of the debt. That 
case goes as far as any of the modern cases. 
The husband had become jointly seized of the 
estate, and he deals with the mortgagee, by his 
personal covenant to pay, and still the order of 
the funds was not effected. 

(265) “In that case (Evelyn vs. Evelyn, 2 P. Wms. 
659), G. E. mortgaged the land for 1500 pounds 
and his son, G. E., afterwards covenanted with 
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the assignee of the mortgage to pay the money. 
He succeeded to the premises by settlement, 
after the death of his father, and died intestate. 
The question was, whether his personal estate 
should be applied to pay off the mortgage exe¬ 
cuted by his father in consequence of the cove¬ 
nant he made. It was held by Lord Chancellor 
King, assisted by the Chief Justice of the K. B. 
and the Master of the Rolls, that the son’s per¬ 
sonal estate was not to be charged, for it was 
still the father’s debt, and the covenant of the 
son was to be considered only as a surety for 
the land, which was to be the original debtor. 
Leaman vs. Newham, 1 Vesey 57, is to the same 
effect.” 

The Supreme Court of the United States 
(M’Learm vs. M’Learm, 10 Pet. 625) had before it 
for consideration the case in which M’Learm pur¬ 
chased a tract of land in Georgia, paying a part of 
the purchase money and suffering a judgment 
against him for the balance, and died. His son, in 
order to obtain possession of the property, gave 
his own bond, secured by a mortgage on the land 
and on the slaves , and the question arose as to 
whether his personal estate was liable for the pay¬ 
ment of the mortgage debt. Justice M’Lean de¬ 
livered the opinion of the Court, in which he says: 
“The important question must be considered. How 
this mortgage debt shall be discharged. Shall it be 
paid out of the real estate or of the personal estate, 
or out of both?” 

“That the land should not be wholly exempt from 
the encumbrance is clear by every rule of equity 
which applies to cases of this description. In addi¬ 
tion to the consideration that the mortgage binds 
the land, the fact that a considerable part of the 
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debt was incurred for its purchase cannot be wholly 
disregarded. Nor would it comport with the prin¬ 
ciples of equity to make the whole debt a charge 
upon the land to the exemption of the personal prop¬ 
erty, as a lien of the mortgage covers the personal 
as well as the real property, and as at least a part 
of the debt was contracted on other accounts than 
the purchase of the land. Suppose James H. 
M’Learm (the son) had died leaving a will by which 
he devised different tracts of land to different per¬ 
sons capable of taking by devise and the entire real 
estate was encumbered by a mortgage, or other lien, 
which, after the will took effect, had been paid by 
selling one of the tracts of land. Could a Court of 
Chancery hesitate in such a case to require a con¬ 
tribution from the devisees, not affected by the sale, 
so as to make the lien a charge upon the land! The 
plainest dictates of justice would require this, 
whether regard be had to the rights of the devisees 
or to the intention of the testator. And is not the 
case about analogous to the one under considera¬ 
tion? By the act of the elder M’Learm, his prop¬ 
erty, both real and personal, was encumbered. The 
heirs, both foreign and domestic, of the younger 
M’Learm, who take this property take it charged 
with a continued encumbrance. That James 
M’Learm (the son) had a right and was bound to 
continue this charge upon his property no one will 
dispute. He might have left the debt, with the con¬ 
sent of the creditor, for there had been no prior 
lien, to be discharged out of his estate, as the law 
authorized; and in such case it would have been 
payable out of the personal estate. Or he might 
have made the debt a specific charge on his per- 
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sonal property, or on liis real; but he did neither. 
He charged its payment, in pursuance of the judg¬ 
ment lien, on his property, both real and personal/’ 
“This lien as between the distributees fixes the 
rule by which their rights must be decided. The 
domestic heirs cannot claim to receive the land free 
from the lien of the mortgage, nor can the foreign 
heirs claim the personal property exempt from it. 
In equity it would seem that each description of 
heirs should contribute to the payment of the mort¬ 
gage deed, in proportion to the fund received.” 

(642) “The Court cites Pollexfen vs. Moore, 3 Atk. 
272, and commenting on this case, the Court 
says : 

“ ‘Had the debt due Pollexfen been directed to have 
been paid out of the personal property, it would 
have left no part of that fund to pay the legacy 
of Mrs. Moore, and for this reason the debt was 
decreed to be paid out of the land. Now, if the 
mortgage debt in the present case shall be di¬ 
rected to be paid out of the personal fund it 
would defeat the foreign heirs whose claim to 
this property, nuder the law of Georgia, cannot 
be less strong than a bequest/ ” 

“ ‘There is no doctrine better established than that 
the purchase of land, subject to a mortgage 
debt, does not make the debt personal, and on 
the question being raised, such debt has been 
uniformly charged on the land. And this prin¬ 
ciple is not changed where additional security 
has been given / ” (The italics mine.) 

(643) “In the case of Evelyn vs. Evelyn, 2 P. Wms. 
659, where A mortgaged the land for 1500 
pounds and his son B covenanted with the as¬ 
signee of the mortgage to pay the money, he 
succeeded to the premises after the death of his 
father, and died intestate. The question was 
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whether his personal estate under the covenant 
should be applied in payment of the mortgage; 
and it was decided that the land should be 
charged, and the covenant was only considered 
as additional security.” (Italics mine.) 

(644) “In the case of Waring vs. Ward, 7 Ves. 334, 
Lord Eldon says: ‘The principle upon which 
the personal estate is first liable in general cases 
is, that the contract primarily is a personal con¬ 
tract, the personal estate receiving the benefit; 
and being primarily a personal contract, the 
land is bound only in aid of the personal obliga¬ 
tion to fulfill that personal contract.’ 

“It has long been settled, therefore, that upon a 
loan of money, the party meaning to mortgage, 
in aid of the bond, covenant or simple contract 
debt , if there is neither bond nor covenant, his 
personal estate if he dies must pay for the 
benefit of the heir. But suppose a second des¬ 
cent cast, and the question arises, the personal 
estate of the son shall not pay it, as it never 
was the personal estate of the son.” 

“And this is the well established rule on the sub¬ 
ject. If the contract be personal, although a 
mortgage is given, the mortgage is considered 
an aid of the personal contract, and on the de¬ 
cease of the mortgagor his personal estate will 
be considered the primary fund because the 
contract was personal; but if the estate descend 
to the grandson of the mortgagor, then the 
charge would be upon the land as the debt was 
not a personal debt of the immediate ancestor.” 

“ And so, if the cdmtract was in regard to the realty, 
the debt is a charge on the land. It is in this 
way that a Court of Cha'ncery, by looking at 
the origin of the debt, is entitled to fix the rule 
between distributees.” (The italics mine.) 

(644) “The case under consideration, the mortgage 
was given by James M’Learm, but it was not 
given to secure a debt created by him. The 
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mortgage merely changed the security, but did 
not affect the extent of the judgment lien. And 
this judgment was obtained, chiefly for the pur¬ 
chase money of the estate. In effect, the debt 
for which the judgment was obtained against 
Archibald M’Learm, and for which the mort¬ 
gage was given, constituted an equitable lien on 
the land; and had the mortgage covered only 
the land , it must have been considered a pri¬ 
mary fund.” (The italics mine.) 

“The debt for which the mortgage was given was 
not the personal contract of James H. M’Learm, 
but the contract of his ancestor in the purchase 
of the estate. But if the contract was personal 
it might have been a charge on the personal es¬ 
tate devised to James H. M’Learm, vet the 
character of the debt, in this respect, is changed 
in the hands of the present heirs. In the lan¬ 
guage of Lord Eldon, this debt cannot be a 
charge on the personalty, because it was not 
created by the personal contract of James H. 
M’Learm.” 

Mount vs. Van Ness, 33 N. J. Eq. 262: 

“The question presented for adjudication is 
whether the heir at law is entitled to exonera¬ 
tion out of the personal estate for the amount 
of the mortgage on the land descended, subject 
to which the ancestor bought it, and which he 
assumed in the deed to him to pay, and the 
amount thereof was allowed him as so much of 
the purchase price.” 

“The Orphans’ Court held that he was not, and 
hence the appeal. I consider myself bound in 
deciding this question, by the decision in Mc- 
Lenahan vs. McLenahan, 3 C. E. Gr. 101, which 
was followed in Campbell vs. Campbell, 3 Stew. 
Eq. 415; in the former case it was held that if 
land decents or is devised, subject to a mort- 
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gage debt not created by the decedent, the heir 
or devisee takes the property cum onere, and 
is not entitled to have the debt paid out of the 
personal estate, unless the decedent has directly 
assumed the debt, intending to make it a charge 
on his personal estate, or shall have so express¬ 
ly directed by his will; and that is not enough 
that he assume to pay the debt, or has ren¬ 
dered himself liable to be called on directly by 
the creditor to pay it . ” (Italics mine.) 

See also: 

Creesy vs. Willis, 159 Mass. 249. 

3—It is well settled that even though the testator 
in addition to assuming the mortgage enters into an 
agreement with the mortgagee for the payment of 
the debt, nevertheless this is not sufficient to entitle 
the devisee to exoneration. 

In McLenahan vs. McLenahan, 18 N. J. Eq. 101, 
the Court said: 

‘ 4 Although the personal estate is the primary fund 
from the payment of the debt of a decedent, the 
rule is limited to debts created by him, for which 
he has rendered himself personally liable, di¬ 
rectly and primarily. Where land subject to a 
mortgage debt, not created by a decedent, de¬ 
scends or is devised, the heir or devisee takes 
them cum onere, and is not entitled to have the 
debt paid out of the personal estate unless the 
decedent has directly assumed the debt, intend¬ 
ing to make it a charge on his personal estate, 
or shall have so directed expressly by his will. 
It is not enough that he has assumed to pay the 
debt or has rendered himself liable to be called 
on directly by the creditor to pay it. The au- 
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thorities are thoroughly reviewed and discrim¬ 
inated by Chancellor Kent in Cumberland vs. 
Codrington, 3 Johns C. R. 229, which the great 
learning and ability of that distinguished jurist 
will always make a leading case of this subject. 
In many of the English cases referred to in 
which the personalty was held not to be liable 
to the debt, in discharging of the land, there 
were covenants to pay the debt, and the ances¬ 
tors or his personal representatives could have 
been compelled to pay it.” Citing: (Italics 
mine.) 

Shafto vs. Shafto, 1 Cox 209; 

Tankerville vs. Fawcet, 2 Bro. Ch. C. 57; 

Tweddell vs. Tweddell, 2 Bro. Ch. 101; 

Billinghurst vs. Walker, 2 Bro. Ch. 604; 

Butler vs. Butler, 5 Ves. 534. 

“The result at which Chancellor Kent arrives is 
this: ‘There must be a direct communication 
and contract with the mortgagee, and even that 
is not enough, unless the dealing with the mort¬ 
gagee be of such a nature as to afford decided 
evidence of an intention to shift the primary 
obligation from the real to the personal fund.” 
(The italics mine.) 

“The following cases hold that even though a cove¬ 
nant be entered into with the mortgagee that 
this will not entitle the devisee to exoneration, 
unless it is clearly shown that the testator 
sought to bind himself personally independent 
of the mortgage. 

“In Creesy vs. Willis, 159 Mass. 249, the testator 
purchased land upon which there was a mort¬ 
gage, and in his deed assumed same. After¬ 
wards he asked the creditor not to foreclose 
and agreed to pay the debt upon securing funds. 
The Court said, ‘It is well settled that a promise 
made by purchaser of an equity of redemption 
by accepting a deed poll from his grantor, to 
pay the mortgage debt, is not a promise which 
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can be enforced by the mortgagee by an action 
at law in his own name or in the name of the 
original grantor without his consent/’ 

“The rule which requires encumbrances upon real 
estate to be paid from personal estate, where 
no other intent is expressed in the will, is con¬ 
fined to encumbrances created bj r the testator, 
and does not extend the cases where the testa¬ 
tor purchased the estate subject to a mort¬ 
gage.” 

Citing: Hewes vs. Dahon, 3 Gray 205; Andrews 
vs. Bishop, 5 Allem 490. See also: 

Cumberland vs. Codrington, 3 Johns 229; 

Bassett vs. Percival, 2 P. Wms. 664; 

Evelyn vs. Evelyn, 2 P. Wms. 664; 

Billinghurst vs. Walker, 2 Bro. Ch. case 
604; 

Tankerville vs. Fawcet, 2 Bro. Ch. C. 57; 

Butler vs. Butler, 5 Vesey 534; 

Clinton vs. Hooper, 3 Bro. Ch. 211; 

Lemon vs. Newhan, 1 Vesey 51; 

Lacam vs. Mertins, 1 Vesey 312; 

Lewis vs. Nongle, Ambl. 150-S C. 2 P. Wms. 
664; 

Forester vs. Leigh, Ambl. 175 S. C. 2 P. 
Wms. 664; 

Ancaster vs. Mayer, 1 Bro. Ch. C. 454; 

Matlieson vs. Hardwicks, 2 P. Wms. 664; 

Tweddell vs. Tweddell, 2 Bro. Ch. C. 101; 

Lachmere vs. Charlton, 15 Vesey 198; 

Bagot vs. Oughton, 1 P. Wms. 347; 

Barnham vs. Thonet, 3 M&K 607; 

Ilchester vs. Carnorvon, 1 Beav. 209; 

Hedges vs. Hedges, 5 D. E. G. & Sm. 330. 

The following is from Story Eq. Sec. 1248: 

“And even a covenant and bond for the purpose 
will not be sufficient unless accompanied by cir¬ 
cumstances showing a decided intention to make 
the debt personally his own.” 
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2 Spencer Eq. 335: 

“Even though testator, when he purchased estate, 
entered into a collateral contract, or covenant, 
or gave a security lor the payment of the debt 
that the estate first burdened must first be re 
sorted to.” 

Powell on Mortgages: 

“A purchases an estate subject to a mortgage and 
covenants with the mortgagee to discharge 
same, A’s personal estate not liable to exoner¬ 
ate the land purchased. The personal estate 
not having secured any addition to its funds by 
reason of the mortgage.” (The above quoted 
with approval by the Court in Hancock vs. 
Albey, 11 Ves. 139.) 

The appellant bases practically his whole attack 
on the case of O’Connor vs. O’Connor, 88 Tenn. 76. 
Even in this case the dissenting opinion by Mr. Jus¬ 
tice Tarser is very exhausthive and convincing. The 
Court is urged to read it in this case. 

He says (page 99): “The Chancery Court of 
England, more than two centuries ago, held that 
where one acquired real estate already encumbered, 
if he did no more than assume or undertake to dis¬ 
charge it, as between himself and his vendor, the 
real estate so acquired continued the primary fund 
for its payment, and the personal liability of the 
purchaser was merely auxiliary. This proposition 
received the approval of the finest judicial minds 
and was never questioned by them. Some uncer¬ 
tainty and collision in the adjudications of the Eng¬ 
lish High Court of Chancery came in and when it 
was attempted to determine what amount of con- 
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tracting with the encumbrance owner by the pur¬ 
chaser would make his personal liability primary 
and not secondary. Some of the judges held that if 
the last purchaser or taker entered into a contract 
with the prior and bound himself to discharge it, 
or if the encumbrance were deducted from the gross 
price at which he purchased, then his liability was 
primary. But the weight of cases in England was 
against this last proposition, though supported by 
many fine lawyers. The better opinions held the 
purchaser's liability merely secondary, and the real 
estate the burden bearer primarily liable for the 
discharge of the encumbrance.” 

Citing Coddington vs. Cumberland, 3 Johns Ch. 
N. Y. 252 et seq. (page 100): “The most distin¬ 
guished law writers in England concur with Chan¬ 
cellor Kent in the result reached bv him in his re- 
view of the cases.” Giving citations. 

(101) “The personal estate not having received 
any addition by reason of the mortgage.” 

(105) “There must be a direct dealing with the 
owner of the debt, and that will not be sufficient 
unless the dealings with the mortgagee be of such 
nature as to afford decided evidence of an intention 
to shift the primary obligation from the real to 
personal fund.” 

Citing 3 Johns Ch. N. Y. 362; 

Redfield on Wills, 878. 

(110) “This old rule has been cited and approved 
by the Supreme Court of the United States in Mc- 
Learn vs. McLearn, 10 Pet. 644. Justice McLean, in 
delivering the opinion of the Court, quoted Lord El¬ 
don as saying in 7 Yesey 334, that the primary prin¬ 
ciple upon which the personal estate is first liable in 


24 


general is that the contract is primarily a personal 
contract, the personal estate receiving the benefit. 
Judge McLean, continuing, says: ‘And so if the 
contract is in regard to the realty, the debt is charge 
upon the land. It is in this that a Court of Chancery 
by looking at the origin of the debt is enabled to fix 
the rule between the distributees.’ ” 

115. “If the debt is borrowed money and is se- 
cured by a mortgage on real estate, the personalty 
has been benefited thereby and the Courts for more 
than a century these facts by necessary implication 
evidence of decedent’s intention to charge his per¬ 
sonalty with the burden of discharging the mortgage 
debt in exoneration of the realty.” 

116. “When the debt is the price of the land 
bought, why will not these facts under the same rule 
evidence an intent to charge the encumbered land 
primarily as the debt was made for the maintenance 
of the land?” 

It is respectfully submitted that the judgment and 
decree appealed from should be affirmed. 

Appellant lays stress upon the cases (his brief, 
page 15) of appellees that therein “ Here is a mere 
naked and dry covenant.” 

Appellee avers that her (Margaret V. Cox’s) as¬ 
sumption of the mortgage debt was but a simple 
contract debt on her part upon any angle taken by 
appellant. 

Willard vs. Wood, 1 App. D. C. 44-164, I T . S. S. 
C. 502; 

Croissant vs. Empire State Co., 29 App. D. C. 

538. 

Chas. S. Shkeve, 
Attorney for Appellee. 





